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Joint Committee on European Scrutiny

EU Scrutiny Report No. 29
1. Introduction

At its meeting on 17 November 2009 the Joint Committee decided to further scrutinise the Commission’s proposed legislative package on reforming the EU’s financial supervisory and regulatory framework. The package consists of four draft regulations and a draft Council decision:- COM (2009) 499, COM (2009) 500, COM (2009) 501, COM (2009) 502 and COM (2009) 503. The package, if adopted, would establish a European Systemic Risk Board (ESRB) as well as three European Supervisory Authorities (ESAs) covering banking, securities and markets, and insurance and occupational pensions. 
To assist it with this further scrutiny, the Joint Committee also decided to hold a public hearing with the main stakeholders, namely the Department of Finance, the Office of the Financial Regulator, the Central Bank Ireland, Financial Services Ireland (FSI), Irish Banking Federation (IBF) and the Irish Stock Exchange. Each of the witnesses presentations to the Committee appear in Appendix 3. The full transcript of that meeting is also available on the Oireachtas website - www.oir.ie . The Committee also received representation from the Irish Congress of Trade Unions (ICTU), which appears in Appendix 4.  
On the basis of the public hearing, representations received, information provided by the Department of Finance, the Commission’s explanatory memorandum to the proposed Directive and other background documents, as well as its own analysis, the Joint Committee has prepared the following report. 

2.
Summary of Proposal 

2.1
Background

The global financial crisis highlighted weaknesses in the EU’s supervision of the financial services sector within the Union’s single market. As a response to the financial crisis, the Commission requested a group of high level experts, chaired by former Managing Director of the International Monetary Fund (IMF), Mr. Jacques de Larosiére, to make recommendations with a view to establishing a more effective and sustainable supervisory framework for the financial services sector. The Group’s report (known as the de Larosiére Report), published on 25 February 2009, makes a number of recommendations on the future direction of financial regulation in the EU in the light of the lessons learned from the global financial crisis. 
The key recommendations of the de Larosiére Report were: 

(i)
the establishment of a European Systemic Risk Board (ESRB) that would be responsible for macro-prudential oversight of the financial system within the Community in order to prevent or mitigate systemic risks, to avoid episodes of widespread financial distress, contribute to a smooth functioning of the Internal Market and ensure a sustainable contribution of the financial sector to economic growth; and

(ii)
the establishment of a European System of Financial Supervisors (ESFS), consisting of a network of national financial supervisors working in tandem with new European Supervisory Authorities (ESAs).
In March 2009, the Commission and European Council broadly endorsed the recommendations of the de Larosiére Group. On 27 May 2009, the Commission published a Communication on Financial Supervision in the EU, describing in detail how these recommendations could be put into effect, focusing in particular on the establishment of the proposed ESFS and ESRB. The Economic and Finance Council (Ecofin) of 9 June 2009 adopted detailed conclusions, in which it agreed with the objectives laid down in the Commission Communication and stressed that financial stability, regulation and supervision in the EU must be enhanced in an ambitious way. The European Council of 18-19 June 2009 subsequently confirmed that the May Commission Communication and the Ecofin Council conclusions established the way forward in establishing a new framework for micro- and macro-prudential supervision. The European Council requested that the Commission should present all necessary proposals by early autumn 2009 at the latest so that the new framework would be fully in place in the course of 2010. The five legislative proposals which are the subject of this report are the Commission’s response to the European Council’s request. 
2.2
The Legislative Package 
The legislative proposals aim to create a strong and robust EU-wide system of financial supervision by developing a single rule book for financial regulation and securing close cooperation between national supervisions (i.e. the Financial Regulator) in the supervision of large, complex cross-border financial groups. Draft Regulation COM (2009) 499 would establish a European Systemic Risk Board (ESRB) which would monitor and assess risks to the stability of the financial system as a whole, namely macro-prudential supervision. In accordance with draft Council Decision COM (2009) 500, the ESRB would receive secretarial and technical advice from the European Central Bank (ECB). 
The principal task of the ESRB will be to identify and assess risks to systemic financial stability in the EU, to issue risk warnings where system risks are deemed to be significant and, if necessary, recommend specific remedial actions to address any identified risks. Warnings and recommendations can be addressed to the Community as a whole, a group of member states, an individual member state, one or more of the European Supervisory Authorities (see below), or one or more national financial regulators. They cannot be issued to individual financial institutions. The ESRB’s recommendations will not be legally binding. Instead, the target of the recommendation is expected to act on them unless inaction can be adequately justified, a so called “act or explain” procedure. As a further step, the General Board of the ESRB can decide on a case by case basis and after consulting the Council whether to make recommendations public. 

The ESRB will be comprised of: 
-
the General Board which will be responsible for the adoption of the warnings and recommendations and will consist of the Governors of national central banks, the President and Vice-President of the ECB, a member of the European Commission and the Chairpersons of the three ESAs, who will all have voting rights as well as a high level representative per member state’s financial regulator who will not have voting rights. Decisions of the Board will be made by a simple majority, except when deciding on the publication of recommendations where a two-thirds majority will be required; 

-
the Steering Committee will assist the decision making process by preparing meetings of the General Board and will consist of the Chair and Vice-Chair of the General Board, the Chairpersons of the three ESAs, the member of the Commission and five members of the General Board who are also members of the General Council of the ECB; 

-
the Advisory Technical Committee consisting of one representative of each national central bank, one representative of the ECB, one representative of each national financial regulator, one representative of the three ESAs and two representatives of the Commission; and 
-
a Secretariat provided by the ECB. 

The draft Regulation stipulates that the ESRB will be accountable to the European Parliament and to the Council and will therefore report to them at least annually. The European Parliament and the Council may also require the ESRB to report more often. 

A European System of financial supervisors for the supervision of individual institutions would also being established and will consist of network of national financial supervisors working in tandem with three new European Supervisory Authorities (ESAs) which would be established by the three Regulations COM (2009) 501, COM (2009) 502 and COM (2009) 502. The authorities would take over the role of the Lamfalussy Level 3 Committees
. The three ESAs would be the European Banking Authority (EBA), the European Securities and Markets Authority (ESMA and the European Insurance and Occupational Pensions Authority (EIOPA).  
The key proposed powers and roles the three new ESAs are: 

· Rulemaking – the ESAs would develop technical standards in all sectors which will contribute to the establishment of one harmonised rule book; 

· Enforcement – the ESAs would ensure the coherent application of EU legislation through the review of national regulators’ actions. A three step process would be established. First, an ESA, on its own initiative or upon request from one or more national regulators or the Commission, would investigate a national regulator and adopt a recommendation. Second, if the national regulator fails to comply with the recommendation, the Commission may take a decision requiring the national regulator to comply. Third, if non-compliance continues the ESA may as a last resort adopt a decision addressed to the financial institution in respect to Community law which would be legally binding; 

· Emergency powers – ESAs would have the power to require financial institutions or national regulators to take specific actions. This power can only be used in emergency situations and when national regulators alone lack the tools to respond rapidly to an emerging cross-border crisis; 

· Dispute resolution – the ESAs would have powers to meditate in disputes between national regulators and be able to settle disputes. A three step procedure would be established. First, if one or more of the national regulators request the ESA to assist with a disagreement, the ESA will set a period of conciliation during which it will mediate. Second, if conciliation is not possible the ESA can adopt a decision to settle the dispute. Third, if there is non-compliance with the ESA decision, the ESA can adopt legally binding decisions addressed directly to the financial institution(s); 
· Peer review – the ESAs would be required to conduct peer reviews of individual national regulators aimed at ensuring a common supervisory culture; 

· Market analysis and information gathering – ESAs would produce data and assessment in order to provide bottom-up micro-prudential analysis to the ESRB. ESAs would also take part in colleges of supervisors and have a role internationally (e.g. at the G20) and in dealing with supervisors from third countries. 
Specifically, the ESMA would be responsible for the supervision of credit rating agencies. In addition to registering credit rating agencies, the ESMA would be empowered to take supervisory measures such as withdrawing the registration, requesting information, conducting investigations and on-site inspection or suspending credit ratings. 
Each ESA would comprise of a Board of Supervisors, a Management Board, a Chairperson and an Executive Director. The Board of Supervisors is the main decision making body and will include the Chairperson who will be non-voting, the Head of each national supervisory authority, a representative of the Commission who will be non-voting, a representative of the ESRB who will be non-voting and a representative from each of the other ESAs who will be non-voting. As a rule, decisions by the Board of Supervisors will be taken by simple majority, except for those decisions on draft technical standards and guidelines and decisions in relation to the articles on financial provisions, for which qualified majority voting will be used. The three ESAs would have jointly, a Board of Appeal, to consider appeals against their decisions. In addition, any binding decisions of the ESAs would be subject to judicial review of the EU courts. 
The three Regulations each contain a safeguard clause. This stipulates that the decisions of the ESAs should not impinge on the fiscal responsibilities of the Member States. This clause ensures that, where a Member State considers that a decision taken under Article 10 (i.e. emergency decisions) or 11 (i.e. dispute resolution) of these Regulations impinges on its fiscal responsibility, it may notify the Authority and the Commission that the national supervisory authority does not intend to implement the Authority's decision, clearly demonstrating how the decision by the Authority impinges on its fiscal responsibilities. Within a period of one month the Authority shall inform the Member State as to whether it maintains its decision or whether it amends or revokes it. Where the Authority maintains its decision, the Member State may refer the matter to the Council and the decision of the Authority is suspended. The Council shall, within two months, decide whether the decision should be maintained or revoked, acting by qualified majority.
2.4
Information Note from the Department 

The Department’s information notes on these legislative proposals are contained in Appendix 1 to the report. The Department states that these proposals are regarded as being of major significance to the strengthening of the EU system of financial regulation. The proposals, if adopted, will have wide-ranging implications across the EU and in each Member State. The ESRB will have the power to issue non-binding warnings or recommendations to the Community as a whole or to individual member states or regulatory authorities where, on the basis of analysis of prudential data, it believes a systemic risk might arise. The establishment of the ESRB is intended to ensure that there is a co-ordinated approach in the EU to both the assessment of systemic stability of the financial sector as a whole as well as the maintenance of the soundness of individual financial firms. This close integration of macro- and micro-prudential has been identified as one of the main lessons of the financial crisis and is also reflected at national level in the proposed establishment of anew Central Bank of Ireland with unitary responsibility for both stability of the financial sector overall and supervision of the stability of individual entities. 
The Department states that the establishment of the three new ESAs is expected to contribute to a significant strengthening of financial supervision across the EU in particular in relation to financial institutions that operate on a cross-border basis. The three new ESAs will work closely with national supervisory agencies and colleges of supervisors within the proposed European System of Financial Supervisors. The new authorities will act only where there is clear added value, such as the development of technical standards which will apply throughout the EU, and settlement of disagreements between national supervisors on matters which require cooperation. The ESAs will have the power in certain clearly defined circumstances to issue guidelines and recommendations to national supervisory authorities, or in extreme cases, to individual firms to ensure the common, uniform and consistent application of Community law. 

2.5
Current Position with regard to the Legislative Package 
On 20 October 2009, Ecofin reached agreement on the draft regulation on the establishment of the ESRB. This decision was endorsed by the European Council at its meting in October 2009. At its meeting on 2 December, Ecofin agreed a general approach to the draft regulations on the establishment of the three new ESAs. Ecofin asked the EU Presidency (Spain since 1 January 2010) to begin negotiations with the European Parliament, as co-legislator with the Council, with a view to enabling adoption of the proposed legislative package at the first reading stage. Ecofin’s decision was endorsed by the European Council at its meeting on 10-11 December 2009. Negotiations with the European Parliament are underway and the Parliament is likely to complete its first reading by May/June 2010. There is, therefore, still scope for the proposed legislative package to be amended. If the proposals are agreed at the first reading stage, the new financial supervisor and regulatory framework would be put in place by the end of 2010 and be operational by the beginning of 2011. 
3. 
Observations and Recommendations  

3.1
Analysis
The global financial crisis has highlighted major shortcomings in the system of financial regulation both at the EU level and at the national level. It is now recognised that a failure in the financial system can have a huge negative impact on the real economy and the lives of people living and working in our communities. It is generally accepted that the approach to financial regulation in Ireland and elsewhere in the European Union was not effective enough and contributed to the current financial and economic crisis. The Committee believes that the restructuring of the Central Bank of Ireland, which will have unitary responsibility for both stability of the financial sector overall and the supervision of the stability of individual entities, together with the reform of the EU structure of financial supervision as proposed in this legislative package should improve the effectiveness of financial regulation both in Ireland and at the EU level. The reforms at national level and at the EU level must seek to establish a regulatory architecture that provides for a banking system that delivers stable financing for the real economy and enhanced sustainable growth. 
The financial crisis has demonstrated that nationally focused macro-prudential surveillance is not sufficient to assess and address the risks and vulnerabilities that can develop at the level of the European and global financial system. One of the key failings leading to the crisis was that while key macro-prudential risks were identified accurately and commented on in various fora, there was no mechanism to ensure these risk assessments were translated into mitigating actions. The Committee therefore welcomes the proposed establishment of the ESRB which should provide a mechanism to assess and address vulnerabilities at the level of the European financial system which can have a knock on effect on national financial systems. 
Globalisation is a reality but unfortunately this reality is not reflected in our financial regulatory systems. As a small open economy, Ireland has benefited immensely from globalisation and the Committee does not believe that we should move away from a globalised trading environment. We need a globalised financial system to support a globalised trading environment but this requires that we have a regulatory system mapped on, which at present is lacking. National governments were forced to take action in order to avoid a total meltdown of the financial system because there was no cross-border resolutions system to respond to the crisis in individual countries. The crisis showed that while large complex financial groups such as large international banks are global in life, they are national in death. Therefore, it is important that the reform of the EU’s financial supervisory and regulatory structure as proposed in these legislative proposals is pursued in tandem with reforms in other parts of the world, in particular the US. The Committee believes therefore that the EU must take a leading role in directing actions being taken at the global level, in particular within the G20. The EU must work in lock-step with other major trading blocs which have sophisticated financial systems to ensure that it does not result in divergent capital standards, accounting standards or business models for financial services. 
It is also vitally important that the EU plays an active role in fora such as the G20 on the question of financial regulation from the perspective of protecting the EU’s competitiveness in the financial services sector. On the one hand the EU needs to ensure that it does not run ahead of other supervisory regimes, for instance in the US, and create a regulatory structure that makes Europe anti-competitive. On the other hand, the EU should seek to lead the world in providing better and more secure financial services. For example, the key objective of developing a single rule book and a common set of technical standards should deliver a more harmonised, consistently regulated market that delivers better, more consistent investor protection, deeper liquidity and better pricing and therefore help Europe to compete better with the US markets.  
Better regulation of financial services by the EU should also assist in making Ireland more competitive in the financial services market. The task of micro-prudential co-ordination envisaged by these proposals for each of the ESAs should increase the effectiveness of institutional supervision, with a particular focus on cross-border institutions. This should provide much greater consistency for groups which operate across the EU. This is important from Ireland’s perspective as in the context of the International Financial Service Centre (IFSC), these activities create significant employment and contribute substantial added value to the Irish economy. The institutions of the IFSC contribute over one third of the service exports from Ireland. It is critically important that they have a credible and robust regulatory regime and that they operate within an internationally respected framework such as that which can be delivered by the new structures proposed under these legislative proposals. 
Key principles for the credibility of the new structures proposed under the legislative proposal are independence and accountability. The Committee believes that one of the major challenges facing the new ESRB and ESAs is preserving their independence. These new bodies must be able to act without hindrance when they see a systemic risk building in a particular institution or Member State. If they consider that an institution is posing a threat, they need to be able to say so without fear or favour and to give directions on what needs to be done. However, these new structures must also be accountable and be open to scrutiny. The Committee therefore welcomes that the draft Regulation on the establishment of the ESRB stipulates that it will be accountable to the European Parliament and to the Council and will therefore report to them at least annually. The European Parliament and the Council may also require the ESRB to report more often. 
The Committee is of the view that there were serious shortcomings in the regulation of financial institutions at a national level which contributed significantly to the current economic and financial crisis in Ireland. In this regard, the Committee welcomes the proposal that the new ESAs will undertake peer reviews of national regulators. These peer reviews will cover issues such as the adequacy of resources and governance arrangements of the national regulator, with particular regard to the effective application of EU legislation and the capacity to respond to market developments; the degree of convergence reached in the application of EU law and in supervisory practice, including technical standards, guidelines and recommendations; good practices developed by some national regulators which might be of benefit for other competent authorities to adopt. The Committee believes that this function should assist the Office of the Financial Regulator in performing their role more effectively.  

Progress on this legislative package has been swift by EU standards. The legislative proposals were only published in September 2009 but have already been agreed upon by the Council with the aim of reaching first reading agreement with the European Parliament by this May/June. While acknowledging the urgency of the situation in relation to the financial crisis and the need to restore confidence in the financial markets with a view to providing credit to the real economy, the Committee is concerned that the legislation is being rushed. Rushed legalisation proved all too often to be poor legislation. The timeframe undermined the capacity of national parliaments to properly scrutinise the draft legislation. The lack of proper scrutiny may result in indirect or unintended consequences. These consequences may hinder rather assist effective supervision and have a negative impact on the competiveness of financial services, especially on smaller or niche activities which have not been considered when drafting the legislation and which are very important to small markets like Ireland. The Committee would therefore encourage the European Parliament to subject this legislative package to the full rigours of its scrutiny process. It would also suggest that the European Parliament organise a Joint Parliamentary meeting with national parliaments on this legislative package before it completes its first reading. 
Some are of the view that the proposed legislative package is not radical enough and that it does not match the seriousness of the situation whereby failure in the regulatory system have contributed to the near meltdown of the financial system and a deep economic crisis. The Committee agrees that the proposals are more evolutionary in nature rather than revolutionary. The creation of the ESRB and the ESAs appear to be the next logical step in the process of developing a European system of financial supervision which began with the findings of the Lamfalusy committee in February 2001. However, this evolutionary approach may not fully reflect the unprecedented economic shock which has resulted from the financial crisis. Some argue that the greatest risk in this evolutionary approach is that small and incremental changes to the regulatory regime would return Europe and the world to business as usual until the next major financial crisis. 
There are also concerns that the structures of the new bodies proposed by the legislative package would be too unwieldy and over bureaucratic. The size and scale of the new structures may limit the ability to take quick and decisive action necessary during a crisis. Instead of fully integrating and harmonising financial supervision and regulation in Europe, the three new ESAs would simply perpetuate the fragmented EU supervisory landscape across Member States and the EU as well as across functions. An alternative proposal for delivering a more integrated and effective regulatory regime is the establishment of a single European Financial Supervisory Authority under the auspices of the ECB, with effective executive powers over banks, insurance companies and other financial institutions. The Committee believes that this alternative has its merits and should be fully explored before finalising the structures as proposed in this legislative package. 
Of course a key question to consider in respect of proposals which create new legal EU bodies with powers over national authorities is whether the draft legislation respects the principles of subsidiarity and proportionality
. On this issue, the European Commission states in its explanatory memorandum to these proposals: 
Community action can address the weaknesses highlighted by the crisis and provide a system that is in line with the objective of a stable and single EU financial market for financial services – linking up national supervisors into a strong Community network. However, the focal point for day-to-day supervision will remain at the national level, with national supervisors remaining responsible for the supervision of individual entities. In this way, the provisions do not go beyond what is strictly necessary to achieve the objective pursued. The proposals are therefore in accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty. 

There is doubt that the power of the ESAs to develop rules and standards that will be binding on national regulators, the power to intervene in the exceptional circumstances in the supervision of individual firms and the role of the ESAs in resolving disputes between national regulators will significantly beef up the role of the EU in the area of financial regulation. However, the day-to-day regulation of individual financial institutions will remain with the national regulators. On this basis and given the globalised nature of the financial system, the Committee is therefore satisfied that EU action is essential and that the principle of subsidiarity is being respected. However, there remains a need for small countries like Ireland to be cautious given the inevitable reduction in national autonomy and control. The interests of countries the size of Ireland can sometimes be lost in the politics, national agendas and focus on scale that is inevitable in initiatives of this nature. In this respect, the Committee welcomes the provision that all national regulators and national central banks will be represented on the main decision making boards of the ESAs and the ESRB respectively. The Office of the Financial Regulator and the Central Bank of Ireland must play an active role in the ESRB and the ESAs in order to ensure that Ireland’s interests are not overlooked. 

The principle of subsidiarity is also protected by the inclusion in these proposals of the so-called safeguard clause which stipulates that the decisions of the ESAs should not impinge on the fiscal responsibilities of the Member States. While the Committee believes that such a clause is necessary, it is concerned that if it is invoked too often it could reduce and weaken the effect of the proposed ESAs. It could severely impact on the ESAs’ ability to use its powers under Article 10 (crisis resolution) and Article 11 (dispute resolution) which would seriously undermine the core purpose of this legislative package. It is therefore important to guard against individual Member States abusing this safeguard clause to protect their own national interests to the detriment of the EU’s financial services market as a whole and the financial services market of other Member States. 
Credit Rating Agencies (CRAs) contributed significantly to the financial crisis. They underestimated the risk that the issuers of complex financial instruments might not repay their debts and did not properly assess the risks involved. These failings could be attributed in part to a conflict of interest which results from how CRAs operate. The main CRAs are private profit lead companies whose revenue comes from the financial institutions seeking to sell their structured products. Many of these products were subsequently discovered to be ‘toxic’. As market conditions worsened, CRAs failed to reflect this promptly in their ratings. As a result, credit was granted even if it would not be justified by economic fundamentals, adding pressure to the credit bubble. The Committee, therefore, welcomes the EU Regulation of April 2009 which obliges all CRAs operating in the EU to register and comply with a set of rules. It also welcomes the provision in these legislative proposals that the ESMA would be responsible for the supervision of credit rating agencies. In addition to registry credit rating agencies, the ESMA would be empowered to take supervisory measures such as withdrawing the registration, requesting information, conducting investigations ad on-site inspection or suspending credit ratings.
However, in order to overcome any possibility of a conflict of interest within CRAs and to ensure that general welfare considerations are taken in account when rating financial products, it has been proposed that the EU should establish a public and independent, non-profit organisation CRA. This CRA would be funded by the EU budget and would be under the supervision of the EU’s regulatory system. The Committee believes that this proposal has its merits and should be explored further either within the context of this legislative package or as a separate initiative. 
Given the impact the financial crisis has had on the real economy and that the economic risks of the financial system have been borne by all in society, it is important that all sectors of society have an opportunity to influence the systemically important areas of finance. The lessons of the crisis should be learnt and supervision and regulation should not be left to the closed community of financial networks and experts. Representatives of the public interest should be involved in the area of financial regulation, supervision and risk management. The Committee therefore welcomes the provision in these proposals for the establishment of stakeholder groups for each of the ESAs. Stakeholder groups will be given consultative rights on matters relating to technical standards in Community law (Article 7) and guidelines and recommendations to national regulators or financial institutions (Article 8). These stakeholder groups will assist with keeping the ESAs accountable. 
3.2
Conclusions and Recommendations
Based on this analysis of the information gathered and the proposed legislative package, the following are the Committees main conclusions and recommendations: 

· The restructuring of the Central Bank of Ireland together with the reforms proposed by this legislative package should improve the effectiveness of financial regulation both in Ireland and at the EU level; 
· The reforms at national level and at the EU level must seek to establish a regulatory architecture that provides for a banking system that delivers stable financing for the real economy and enhanced sustainable growth; 

· The financial crisis has demonstrated that nationally focused macro-prudential surveillance is not sufficient to assess and address the risks and vulnerabilities that can develop at the level of the European and global financial services. The proposed establishment of the ESRB which should provide a mechanism to assess and address risks in the financial system is welcomed; 
· It is important that the reform of the EU’s financial supervisory and regulatory structure is pursued in tandem with reforms is other parts of the world, in particular the US. This is important not only from the point of view of ensuring a stable global financial system but also from the perspective of protecting the EU’s competiveness in the area of financial services. The EU must therefore take a leading role in directing actions at the global level, in particular within the G20; 
· A more credible and robust EU regulatory system as envisaged in the legislative package should add to Ireland’s competitiveness in the area of financial services and especially the ability of the IFSC to maintain and attract investment and jobs; 

· The credibility of the new structures envisaged by the legislative package will depend on preserving their independence and being accountable and open to scrutiny. The provision which makes the ESRB accountable to the European Parliament and the Council is to be welcomed but should also be extended to the ESAs; 

· The Committee is of the view that there were serious shortcomings in the regulation of financial institutions at a national level which contributed significantly to the current economic and financial crisis. The power of the ESAs to perform peer reviews of national regulators should assist the Office of the Financial Regulator in performing its duties more effectively in the future; 

· The speed at which the draft legislation is being progressed is a source of concern as it meant it could not be subjected to detailed scrutiny by national parliaments. The European Parliament must apply the full rigours of its scrutiny process to this legislative package. It is recommended that the European Parliament organise a joint parliamentary meeting with national parliaments on this proposal before it completes its first reading; 
· The proposed legislative package is more evolutionary in nature rather than revolutionary. This evolutionary approach may not fully reflect the unprecedented economic shock caused by the financial crisis and should not simply result in incremental changes to the regulatory regime which will only return Europe and the world to business as usual until the next major financial crisis; 

· The size of the proposed ESRB and the ESAs may make decision making too unwieldy and over-bureaucratic and limit their ability to take quick and decisive action necessary during a crisis; 

· The structure proposed by the legislative package may still be too fragmented not only across member states but also across functions. In this regard, there are merits to the proposal for the establishment of a single European Financial Supervisory Authority under the auspices of the ECB and this alternative should be fully explored before finalising the structures envisaged in the legislative package under scrutiny; 

· On the basis that the day-to-day regulation of individual financial institutions will remain with national regulators and given the need for an integrated regulatory approach to a globalised financial system, it appears that the principle of subsidiarity is respected by the legislative package; 
· There remains a need for small countries like Ireland to be cautious given the inevitable reduction in national autonomy and control and the risk that the interests of small countries can sometimes be lost in the politics, national agendas and focus on scale that is inevitable in initiatives of this nature. Therefore, the Office of the Financial Regulator and the Central Bank of Ireland must play a active role in the ESAs and ESRB respectively to ensure that Ireland’s interests are not overlooked; 

· While a safeguard clause is necessary in order not to impinge on Member States’ fiscal responsibilities, this clause should not be over used as this could severely impact on the ESA’s ability to use its necessary powers and weaken their effect. Individual Member States should not be allowed to abuse the safeguard clause in order to protect their own national interests to the detriment of the EU’s financial services market as a whole and the financial services market of other Member States; 

· Credit Rating Agencies contributed significantly to the financial crisis. The EU Regulation of April 2009 obliging all CRAs operating in the EU to register and comply with a set of rule is welcomed as well as the provision in this legislative package which gives the ESMA responsibility for the supervision of CRAs; 
· In order to overcome any possible conflict of interest within private CRAs and to ensure that the general good is reflected in the credit rating of financial products, the proposal for the establishment of an EU funded, public and independent, non-profit organisation CRA should be explored; 

· The lessons of the crisis should be learnt and supervision and regulation should not be left to the closed community of financial networks and experts. Representatives of the public interest should be involved in the area of financial regulation, supervision and risk management. The provision in these proposals for the establishment of stakeholder groups for each of the ESAs is therefore welcomed;

· Given the major significance of this legislative package for the system of financial supervision and regulation in Europe and its resulting impact on financial regulation in Ireland, it is recommended that this report and the proposals be debated in full in both Dáil and Seanad Éireann. 

4.
Decision of the Joint Committee
It was agreed on 12 January 2010 that the report of the Joint Committee will be laid before the Houses of the Oireachtas, published and put on the Oireachtas website, and copies will be forwarded to the Minister for Finance, the Joint Committee on Finance and the Public Service and the Joint Committee on Economic Regulatory Reform as well as the Irish MEPs. 
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__________________

John Perry TD

Chairman

January 2010
Appendix 1 – Information Note
COM(2009)499 & COM(2009)500

General Information Note 

1. Proposal   







(a) Regulation to establish European Systemic Risk Board

(b) Council Decision to enable the ECB to perform certain related tasks

2. 
Title








(a) Proposal for a Regulation of the European Parliament and of the Council on Community macro prudential oversight of the financial system and establishing a European Systemic Risk Board

(b) Proposal for a Council Decision entrusting the European Central Bank with specific tasks concerning the functioning of the European Systemic Risk Board

3. Date of Council document




25/09/2009 – ESRB Regulation

25/09/2009 – Council Decision

4. Number of Council document




13648/09 – ESRB Regulation

13645/09 – Council Decision

5. Number of Commission document:



COM (2009) 499 final - ESRB Regulation

COM (2009) 500 final – Council Decision

6. Dealt with in Brussels by




Financial Services working group

7. Department with primary responsibility


Department of Finance

8. Other Departments involved




None

9. 
Short summary and aim of the proposal
The current financial crisis has highlighted weaknesses in the EU's supervisory framework, which remains fragmented along national lines despite the creation of a European single market more than a decade ago and the importance of pan-European institutions.
These legislative proposals are part of a package to address those weaknesses both at the macro- and micro-prudential supervision levels by creating:
· a European Systemic Risk Board (ESRB) to monitor and assess risks to the stability of the financial system as a whole ("macro-prudential supervision"). The ESRB, which will receive secretarial and technical support from the ECB, will provide early warning of systemic risks that may be building up and, where necessary, recommendations for action to deal with these risks.

· a European System of Financial Supervisors (ESFS) for the supervision of individual financial institutions ("micro-prudential supervision"), consisting of a network of national financial supervisors working in tandem with new European Supervisory Authorities, created by the transformation of existing Committees for the banking securities and insurance and occupational pensions sectors. There will be a European Banking Authority (EBA), a European Insurance and Occupational Pensions Authority (EIOPA), and a European Securities and Markets Authority (ESMA).

The ESRB will have the power to issue non-binding recommendations and warnings to Member States (including the national supervisors) and to the European Supervisory Authorities, compliance with which will be monitored on the basis of a “comply or explain” mechanism. The heads of the ECB, national central banks, the European Supervisory Authorities, and national supervisors, will participate in the ESRB . The creation of the ESRB is in line with several initiatives at multilateral level or outside the EU, including the creation of a Financial Stability Board by the G20.
10. Legal basis of the proposal




Regulation – Article 95

Council Decision – Article 105(6)

11. Voting Method





QMV 

12. Role of the EP






Co-decision

13. Category of proposal





These proposals, which are part of a package for supervisory reform in the financial services area, are regarded as being of major significance to the reform of the EU system of financial regulation.

14. Implications for Ireland




The proposals will have wide-ranging implications across the EU and in each Member State. The ESRB will have the power to issue non-binding warnings or recommendations to the Community as a whole or to individual Member States or supervisory authorities where, on the basis of analysis of prudential data, it believes a systemic risk might arise.  The establishment of the ESRB is intended to ensure that there is a co-ordinated approach in the EU to both the assessment of systemic stability of the financial sector as a whole as well as to the maintenance of the soundness of individual financial firms.  This closer integration of macro- and micro-prudential has been identified as one of the main lessons of the financial crisis and is also reflected at national level in the proposed establishment of a new Central Bank of Ireland with unitary responsibility for both stability of the financial sector overall and supervision of stability of individual entities.

15. Anticipated negotiating period



The Council want to progress this quickly and agreement on a general approach is expected at the December European Council. The European Parliament is not expected to vote on this issue until May / June 2010.
16. Proposed implementation date




The Commission hope that the new regime could be put in place during 2010.

17. Consequences for national legislation


None 

18.
Method of Transposition into Irish law
Regulation will directly apply – no need for transposition
19.
Anticipated Transposition date
N/A 

20.
Consequences for the EU budget in euros annually





None – costs will be borne by the ECB.

COM(2009)501, COM(2009)502 and COM (2009) 503

General Information Note 

9. Proposals   







(a) Regulation to establish European Banking Authority (EBA)

(b) Regulation to establish European Insurance and Occupational Pensions Authority (EIOPA)

(c) Regulation to establish European Securities and Markets Authority (ESMA)

10. 
Title




(a) Proposal for a Regulation of the European Parliament and of the Council

establishing a European Banking Authority

(b) Proposal for a Regulation of the European Parliament and of the Council establishing a European Insurance and Occupational Pensions Authority
(c) Proposal for a Regulation of the European Parliament and of the Council establishing a European Securities and Markets Authority
11. Date of Council document




25/09/2009 – EBA Regulation

25/09/2009 – EIOPA Regulation

25/09/2009 – ESMA Regulation

12. Number of Council document




13652/09 – Regulation for EBA

13653/09 – Regulation for EIOPA
13654/09 – Regulation for ESMA
13. Number of Commission document:



COM (2009) 501 final -  EBA Regulation

COM (2009) 502 final – EIOPA Regulation

COM (2009) 503 final – ESMA Regulation

14. Dealt with in Brussels by




Financial Services working group

15. Department with primary responsibility


Department of Finance

16. Other Departments involved




None

9. 
Short summary and aim of the proposal
The current financial crisis has highlighted weaknesses in the EU's supervisory framework, which remains fragmented along national lines despite the creation of a European single market more than a decade ago and the importance of pan-European institutions.
These legislative proposals, which are based on the recommendations of the De Larosière Report which was published in February 2009, are part of a package to address those weaknesses both at the macro- and micro-prudential supervision levels by creating:
· a European Systemic Risk Board (ESRB) to monitor and assess risks to the stability of the financial system as a whole ("macro-prudential supervision"). The ESRB, which will receive secretarial and technical support from the ECB, will provide early warning of systemic risks that may be building up and, where necessary, non-binding recommendations for action to deal with these risks.

· a European System of Financial Supervisors (ESFS) for the supervision of individual financial institutions ("micro-prudential supervision"), consisting of a network of national financial supervisors working in tandem with new European Supervisory Authorities, created by the transformation of existing Committees for the banking securities and insurance and occupational pensions sectors. There will be a European Banking Authority (EBA), a European Insurance and Occupational Pensions Authority (EIOPA), and a European Securities and Markets Authority (ESMA).

Currently there are three “level 3” committees consisting of representatives of national supervisors in all EU Member States as follows:- 

· the Committee of European Banking Supervisors (CEBS), 
· the Committee of European Insurance and Occupational Pensions Committee (CEIOPS);  and 
· the Committee of European Securities Regulators (CESR).

These Committees have advisory powers and aim to foster supervisory convergence, best practice and the convergence of regulatory outcomes, principally through the creation of (non legally binding) guidance, standards and recommendations. The Committees also advise the European Commission in the preparation of implementation measures relating to EU financial services regulation.

It is proposed that the new Authorities will take over all of the functions of those committees, and in addition have certain extra competences, including the following:

· Developing proposals for technical standards, respecting better regulation principles; 

· Resolving cases of disagreement between national supervisor s, where legislation requires them to co-operate or to agree ; 

· Contributing to ensuring consistent application of technical Community rules (including through peer reviews);
· The European Securities and Markets Authority will exercise direct supervisory powers for Credit Rating Agencies; 

· A coordination role in emergency situations.
18. Legal basis of the proposal




All three proposals are based on Article 95

19. Voting Method





QMV 

20. Role of the EP






Co-decision

21. Category of proposal





These proposals, which are part of a package for supervisory reform in the financial services area, are regarded as being of major significance to the strengthening of the EU system of financial regulation.  

22. Implications for Ireland




The proposals will have wide-ranging implications for all Member States and are expected to contribute to a significant strengthening of financial supervision across the EU in particular in relation to financial institutions that operate on a cross-border basis.  The financial crisis highlighted several important weaknesses in the EU system of financial regulation.  These were examined in the De Larosière Report which formed the basis for a Commission Communication in May which led to the Commission’s proposals published in September.  The three new Authorities will work closely with national supervisory agencies and colleges of supervisors within the proposed European System of Financial Supervisors.   The new authorities will act only where there is clear added value, such as the development of technical standards which will apply throughout the EU, and settlement of disagreements between national supervisors on matters which require co-operation.  The Authorities will have the power in certain clearly defined circumstances to issue guidelines and recommendations to national supervisory authorities, or in extreme cases, to individual firms to ensure the common, uniform and consistent application of Community law.

23. Anticipated negotiating period



The Council want to progress this quickly and the Presidency hopes to achieve a general agreement at the December European Council. The European Parliament is not expected to vote on this issue until May / June 2010.
24. Proposed implementation date




The Commission hope that the new regime could be put in place during 2010.

25. Consequences for national legislation


None 

18.
Method of Transposition into Irish law
Regulations will directly apply – no need for transposition
19.
Anticipated Transposition date
N/A 

20.
Consequences for the EU budget in euros annually




The operating costs for the new Authorities will be incurred by the financial supervisors (60% of the overall costs) and the Community Budget (40%). The estimated budget for each of the new Authorities for the next 6 years is:

EBA - €128m

EIOPA - €102m

ESMA - €124m
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Appendix 3.1 – Presentation by Department of Finance
Joint Committee on European Scrutiny

Meeting: Tuesday 8 December 2009.

Proposals to reform the EU’s financial services’ supervisory regime

Introduction

I would like to thank the Committee for the opportunity to appear before it today to discuss these important proposals from the European Commission.  These proposals aim to put in place an EU supervisory structure for financial services which is significantly enhanced to meet the challenges of effectively regulating and maintaining the stability of the single market in financial services in the EU.

The proposals are a direct response to the Report of the High Level Group on Financial Supervision in the EU, which was published on the 25th of February 2009, or the “de Larosière Report” as it is better known. The de Larosière Report made very significant recommendations with regard to the future direction of financial regulation in the EU in light of the lessons learnt from the global financial crisis. The Report was the subject of extensive public debate and, in June 2009, the European Council invited the European Commission to make proposals based on the recommendations set down in the report. This suite of five proposals, which were published on 25 September, represents the Commission’s response to this invitation.

What’s in the proposals?

These legislative proposals aim to create a strong and robust EU-wide system of financial supervision by  developing  a single rule-book for financial regulation and securing close co-operation between national supervisors in relation to the supervision of large complex cross-border financial groups.   The proposals seek to establish:- 

· a European Systemic Risk Board (ESRB) to monitor and assess risks to the stability of the financial system as a whole ("macro-prudential supervision"). The ESRB, which will receive secretarial and technical support from the European Central Bank, will provide early warning of systemic risks that may be building up in the financial system and, where necessary, recommendations for action to deal with these risks.

· a European System of Financial Supervisors (ESFS) for the supervision of individual financial institutions ("micro-prudential supervision"), consisting of a network of national financial supervisors working in tandem with new European Supervisory Authorities, created by the transformation of existing Committees for the banking securities and insurance and occupational pensions sectors. There will be a European Banking Authority (EBA), a European Insurance and Occupational Pensions Authority (EIOPA), and a European Securities and Markets Authority (ESMA).
The ESRB will have the power to issue non-binding recommendations and warnings to Member States (including the national supervisors) and to the European Supervisory Authorities, compliance with which will be monitored on the basis of a “comply or explain” mechanism. The heads of the ECB, national central banks, the European Supervisory Authorities, and national supervisors, will participate in the ESRB. The creation of the ESRB is in line with several international initiatives, including the creation of a Financial Stability Board by the G20.  The establishment of the ESRB addresses what has been identified as a major priority in strengthening financial regulation internationally by ensuring that there is a strong focus on the stability of the overall financial system alongside  closely monitoring the soundness of individual financial institutions.

With regard to micro-supervision, at present there are three “level 3” committees consisting of representatives of national supervisors in all EU Member States as follows:- 

· the Committee of European Banking Supervisors (CEBS), 
· the Committee of European Insurance and Occupational Pensions Committee (CEIOPS);  and 
· the Committee of European Securities Regulators (CESR).

These Committees currently have advisory powers and aim to foster supervisory convergence, best practice and the convergence of regulatory outcomes, principally through the creation of (non legally binding) guidance, standards and recommendations. The Committees also advise the European Commission in the preparation of implementation measures relating to EU financial services regulation.

It is proposed that the new Authorities will take over all of the functions of those committees, and in addition have certain extra competences, including the following:

· Developing proposals for binding technical standards, respecting Better Regulation principles; 

· Resolving cases of disagreement between national supervisors, where legislation requires them to co-operate or to agree ; 

· Contributing to ensuring consistent application of technical Community rules (including through peer reviews);
· The European Securities and Markets Authority will exercise direct supervisory powers for Credit Rating Agencies; 
· A coordination role in emergency situations.
What is the Department of Finance’s response to the proposals?

The Department has been a very positive supporter of these proposed reforms at the Council Working Group discussions and has contributed constructively to the development of the proposals. At national level, these issues were the subject of intensive consultation at the time of the publication of the de Larosière Report, to which the Department received largely positive feedback from stakeholders.
Current position

EU Finance Ministers at a meeting of the Ecofin Council on 2nd December, reached agreement on the proposals to establish the three new supervisory authorities. This agreement follows on from the agreement reached at the October Ecofin Council on the European Systemic Risk Board. Both agreements will now form the basis for the upcoming negotiations with the European Parliament as part of the co-decision process.

It is likely that the negotiations with the European Parliament will continue until the middle of 2010. The Commission hopes to have the new regime in place by the start of 2011.

In conclusion, the proposed new EU supervisory system is a very important element of the EU’s response to the international financial crisis.  The Committee will be aware from its recent consideration of other EU legislative proposals for financial services that these institutional changes are complemented by a broad range of important regulatory measures designed to address the main factors that contributed to the major disruption of the financial system. 

Appendix 3.2 – Presentation by Office of the Financial Regulator
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Joint Committee on European Scrutiny
Meeting on 8 December 2009
Opening Statement on EU Legislative Proposals for Financial Supervision Patrick Brady, Head of Insurance Supervision, Irish Financial Services Regulatory Authority
Introduction 
Chairman, Deputies, Senators, thank you for inviting me here today to discuss with you proposals for a new supervisory regime in Europe. I will not repeat what the Department of Finance has said in relation to the new supervisory structures. My colleague, Mark Cassidy, Deputy Head of the Financial Stability Department of the Central Bank has discussed issues relating to the proposed European Systemic Risk Board. For my part, I will focus on the proposals for the three new supervisory agencies. At the outset, let me confirm that supervisors welcome the legislative proposals establishing a new institutional framework for financial supervision in the EU. In particular, we welcome the objectives of upgrading the quality and consistency of supervision, a clearer focus on oversight of cross-border groups and the aim of creating a single rule book in Europe, which underpin the proposals. In addition, we support the role afforded to supervisory authorities in the European Systemic Risk Board. 

For supervisors, the proposals for the new European Supervisory Authorities are not as radical as others may think. Since the findings of the so-called Committee of Wise Men chaired by Baron Alexander Lamfalussy on the regulation of European securities markets in February 2001 there has been constant evolution in the approach to regulation and supervision across Europe with the creation of the Committee of European Securities Regulators in June 2001 and the subsequent establishment of the Committee of European Banking Supervisors and the Committee of European Insurance and Occupational Pensions Supervisors in November 2003. The creation of the new Authorities is a logical next-step in the evolutionary process. Over that same period there has been significant legislative developments covering the three committees, for example, the Markets in Financial Instruments Directive, The Capital Requirements Directive (Basel II) and the Solvency II Directive for Insurers.ESFS 

Overview 
The proposed European System of Financial Supervisors envisages transforming the existing Level 3 Committees of Supervisors into new European Supervisory Authorities for the banking, securities and insurance and occupational pensions sectors. The new Authorities are to take over all the functions of the current Level 3 Committees (including the issuance of non-binding guidelines and the ability to give advice on certain issues), in addition to extra functions already outlined by the Department of Finance. Organisation and Structure The proposed European System of Financial Supervisors is to function as a network of supervisors and comprise the new Supervisory Authorities, the national authorities in the Member States and a Joint Committee of European Supervisory Authorities to cover cross-sectoral issues, such as financial conglomerates. 

Each Authority is to be established on the basis of Treaty Article 114 as a “Community body responsible for contributing to the implementation of a process of harmonisation” and will comprise: a Board of Supervisors, a Management Board, a Chairperson and an Executive Director. 

Within each Authority, the Board of Supervisors will be the main decision making body. This Board will, among other things, be responsible for the adoption of binding technical standards, recommendations and decisions. Its membership will include the Head of the national authority competent for supervision in each Member State, who will be a member with voting rights, in addition to a representative from the European Systemic Risk Board, the European Central Bank, the European Commission and each of the other two Authorities, who shall be non-voting members. The Management Board will be responsible for preparing the Authority’s work programme, adopting the rules of procedure and will play a central role in the adoption of its budget. It will be composed of the Authority’s Chairperson, a representative of the Commission, and six members elected by the Board of Supervisors from among its members. The members of the Management Board will act independently and objectively in the Community interest. A single joint Board of Appeal is to be established for all three Authorities. Any natural or legal person, including national supervisory authorities, may in the first instance appeal to this Board against a decision by the Authorities seeking to ensure the consistent application of Community rules, action in emergency situations, and the settlement of disagreements between national supervisory authorities. To ensure appropriate input of stakeholders into the decision making process, a dedicated stakeholder group will be created for each Authority, with thirty members representing consumers, industry and financial sector employees.

ESAs Powers and Competences 
Our assessment is that the establishment of the new Supervisory Authorities will mark a further evolutionary change in the structure of regulation in Europe. The scope for variation in regulatory approach will narrow progressively and there will be a clear obligation to conform to practices and procedures adopted or recommended by the relevant Authority. This can be seen in the broad range of powers envisaged: 

For example, two types of powers are envisaged to ensure a single set of harmonised rules: first, the power to propose binding technical rules, for endorsement by the Commission, in the areas specifically set out in the sectoral legislation referred to in each of the Regulations; secondly, powers to intervene in case of disagreement between national supervisors on matters where agreement is, for example, required regarding a cross-border situation, by mediating, and adopting a binding decision if necessary. Regarding powers to bring about consistent application of EU rules, where a competent authority breaches applicable rules or technical standards, an Authority would be able to issue a recommendation, which could be made binding by a Commission formal opinion in case of non-compliance. As an ultimate resort, and on the basis of directly applicable Community rules, an Authority could address a decision to an individual financial institution, where a competent authority does not comply with the formal opinion. 

The Authorities will expand the role of the current Level 3 Committees in ensuring a common supervisory culture and consistent supervisory practices, and also contribute to the functioning of colleges of supervisors, including by defining the information to be collected and distributed in addition to managing a central database. The inclusion of staff of the Authorities as observers in colleges of supervisors should lead, over time, to a more convergent and consistent approach to the regulation and supervision of cross-border groups. Peer review analyses of national competent authorities will be conducted periodically. These peer reviews will cover issues such as 

 the adequacy of resources and governance arrangements of the competent authority, with particular regard to the effective application of the legislation referred to in Article 1(2) and to the capacity to respond to market developments; 

 the degree of convergence reached in the application of European Union law and in supervisory practice, including technical standards, guidelines and recommendations 

 good practices developed by some competent authorities which might be of benefit for other competent authorities to adopt. 

In crisis situations, once an emergency has been determined, the relevant Authority is expected to coordinate the responses of national competent authorities. It is envisaged, for example, that the independent decision making on short selling by national competent authorities in the last weeks of September 2008 would not recur, but would be replaced by a coordinated process. The Authorities will also have powers to collect and manage micro-prudential information. Where information is not available or is not made available in a timely fashion, the Authority may collect this information directly from the relevant financial institutions. In line with the European Council conclusions of June 2009, which stress that, without prejudice to the application of Community law and recognising the potential liabilities that may be involved for Member States, decisions by the Authorities relating to emergency situations or binding mediation should not impinge on the fiscal responsibilities of the Member States, a safeguard clause is introduced. Where a Member State considers that a decision taken impinges on its fiscal responsibilities, it may notify the Authority and the Commission within one month of the Authority's decision that the decision will not be implemented. In its notification, the Member State will have to clearly explain why and how the decision impinges on its fiscal responsibilities. 6 

In that case, the decision of the Authority is suspended and a further process ensues. 

Relationship with the ESRB 

The proposed framework for EU supervision can only work if the European Systemic Risk Board and the European System of Financial Supervisors cooperate closely. The Regulations specify procedures to be followed by the Authorities to act upon recommendations of the Systemic Risk Board and how the Authorities should use their powers to ensure timely follow-up to recommendations. 

Closing Remarks 

The Financial Regulator shares the Commission’s aim to enhance financial supervision architecture in the European Union. We have taken part in discussions at each of the Level 3 Committees on the proposals and at meetings of the Level 3 Chairs through our Chairmanship of the Joint Committee on Financial Conglomerates. I can assure the Committee today that we are fully committed to playing an active and influential part in the future of European Financial Services supervision. Thank you.

Appendix 3.3 – Presentation by the Central Bank of Ireland 
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Joint Committee on European Scrutiny
8 December 2009
Opening Statement on EU Legislative Proposals for Financial Supervision
Mark Cassidy, Deputy Head of Financial Stability and Payments Oversight, Central Bank of Ireland
Introduction
 Thank you Chairman for your invitation to discuss with the Committee the proposed new arrangements for financial supervision in the European Union. My colleague from the Department of Finance has provided you with an overview of the new proposals, distinguishing between the proposed new arrangements for macroprudential supervision, that is the European Systemic Risk Board (ESRB), and microprudential supervision, that is the European System of Financial Supervisors (ESFS). This afternoon I would like to focus on the proposals for macroprudential supervision from the perspective of the Central Bank. My colleague, Patrick Brady, Head of Insurance Supervision at the Financial Regulator, will then discuss the microprudential proposals relating to the three new supervisory agencies. 
Development of Macroprudential Initiatives 
The current crisis has highlighted the integrated nature of the global financial system, and the potential for risks to develop not just at the level of individual institutions, but also at a systemic level. At the European level, the internal 2 

market has resulted in a highly interconnected financial system where many institutions operate on a cross-border basis, often in several countries at once. The crisis has shown that nationally-focussed macroprudential surveillance is not sufficient to assess and address the risks and vulnerabilities which can develop at the level of the European financial system. Further, one of the key failings leading up to the crisis was that, while key macroprudential risks were accurately identified and commented on in various fora such as financial stability reports, there was no mechanism to ensure that these risk assessments were translated into mitigating actions. The objective of the current proposals for the establishment of the ESRB is to provide a mechanism to assess and address vulnerabilities arising at the level of the European financial system. These European developments are similar to initiatives being taken both at a broader global level, as well as domestically here in Ireland. At the global level, the Financial Stability Forum, now reformed as the Financial Stability Board (FSB), has been given an enhanced mandate by the G20 for assessing vulnerabilities to the financial system and identifying and overseeing actions needed to address them. Domestically, the establishment of the new Central Bank of Ireland, which will be responsible for both financial stability and microprudential supervision, will allow macroprudential risks and vulnerabilities to be addressed in a more effective and timely manner. 
Composition of the ESRB 
The General Board will be the main decision-making body of the European Systemic Risk Board. Member States will be represented by both the Governor of the national Central Bank, who will be a member with voting rights, and a representative of the competent national supervisory body, who will be a member without voting rights. The European Central Bank, the Commission, the Economic and Financial Committee and the three European Supervisory Authorities (ESA) of the European System of Financial Supervisors will also be represented on the General Board. 
The ESRB will also include a Steering Committee, comprised of 12 members of the General Board, to assist in the decision-making process of the ESRB by 3 

preparing the meetings of the General Board, reviewing the documents to be discussed and monitoring the progress of the Board’s work. The work of the ESRB will be supported by an Advisory Technical Committee and a Secretariat. The Advisory Technical Committee will provide advice to the ESRB on technical issues, and will be the main channel through which Member States can provide input into the analysis presented at the General Board, being largely comprised of representatives from national central banks and supervisory authorities. A Secretariat will also support the work of the ESRB, providing the necessary analytical, statistical, administrative and logistical support. The Secretariat will be ensured by the European Central Bank (ECB). 
Role of the ECB 
The role of the ECB in the ESRB is derived from a separate Council Decision implementing Article 105(6) of the Treaty to confer specific tasks relating to prudential supervision upon the ECB. The ECB role in the Secretariat allows the ESRB to exploit the ECB's well-developed macroprudential expertise and its central role in the EU monetary system. The ECB, in conjunction with national central banks, already collects and disseminates a wide range of data relating to the European financial system. Further, the ECB and the Eurosystem already monitor cyclical and structural developments in the European financial system to assess possible vulnerabilities and resilience to potential shocks. 
Macroprudential analysis and the ESRB 
Developing a macroprudential framework will be challenging for all bodies charged with macroprudential supervision tasks, whether international or domestic. For the ESRB, the principal tasks in this regard will be to identify and assess risks to systemic stability in the EU, issue risk warnings where systemic risks are deemed to be significant, and, if necessary, recommend specific remedial actions to address any identified risks. Warnings and recommendations can be addressed to the Community as a whole, to a group of Member States, to an individual Member State, to one or more of the ESAs, or to one or more national supervisory authority. They will not be issued to 4 

individual institutions. While recommendations will not be legally binding, addressees are expected to act on them unless inaction can be adequately justified – a so-called ‘act or explain’ basis. As a further step, the General Board of the ESRB can decide, on a case by case basis and after consulting the Council, whether to make recommendations public. 
Concluding Remarks 
The Central Bank has strongly supported the proposals to establish the ESRB since the publication of the de Larosiѐre Report. For the ESRB to be effective, it is essential that it be a strong, independent entity. While there are undoubtedly challenges facing the ESRB in this regard, we believe that such a body will be an important step in addressing, at a European level, some of the weaknesses which contributed to the current crisis, and in the mitigation of macroprudential risks arising in the future. Further, we believe that the new domestic arrangements, involving the integration and co-ordination of responsibilities for both financial stability and micro-prudential supervision, will fit very well with the proposed new European framework.
Appendix 3.4 – Presentation by Financial Services Ireland  

Statement by Brendan Kelly, Director, Financial Services Ireland to the Joint Oireachtas Committee on European Scrutiny, December 8th 2009

I would like to start by thanking the Committee for the opportunity to discuss these important legislative proposals from the European Commission. As the largest industry association for the IFSC, Financial Services Ireland, has taken a keen interest in the development of these proposals over the last year.

The proposal to establish a European Systemic Risk Board to strengthen macro prudential oversight of the financial system, and the parallel proposals to establish three European Authorities are the central plank of the European Union’s package of reforms to strengthen the regulation of financial services throughout Europe.

Well respected and effective regulation is an essential pre-condition for the proper functioning of an internal market in financial services. The development of such a market is, in turn, essential to the competitiveness of the European economy and the effective functioning of the Eurozone.

To that end Financial Services Ireland fully supports these proposals in that they address the short-comings in the existing system of regulation that were exposed by the recent crisis.

In particular, the crisis illustrated the two significant gaps;

· between marco economic policy and the supervision of the financial sector as a whole, and

· between the supervision of the financial sector as a whole, and the supervision of individual banks.

The primary purpose of the proposals under consideration by the Committee today is to address this disconnect by creating two new layers of supervision.

The European Systemic Risk Council will monitor and assess potential threats to financial stability arising from macro economic policy and trends within the financial sector as a whole, and will provide the early warning system that is required by policy makers.

The three new Supervisory Authorities will provide an important framework to ensure that the supervision of individual firms is (a) consistent across Europe, (b) closely informed by developments at a sectoral and economic level, and (c) will have the power to act in emergency situations. Most importantly the proposals leave responsibility for day-to-day supervision with national supervisors.
As such these proposals represent an effective and proportionate response to the supervisory gaps outlined above.

As you are aware the IFSC is an integral part of the Irish economy. It now provides high-quality employment to almost 30,000 people in 12 different counties, and in 2008 paid over €850m in corporation tax.
The IFSC is a product of, and is almost entirely dependent on, the single market in financial services that the EU has developed over the last 30 years. Based in Ireland, leading global companies provide a range of wholesale and retail financial services to businesses and consumers throughout the 27 Member States.

Based on our initial assessment of these proposals, we share the view expressed by the Minister for Finance recently, that these reforms pose no threat to the future of the IFSC. At a very basic level these proposals should strengthen the single market in financial services which can only be regarded as a positive development for those involved in the provision of cross-border financial services.

However, these proposals do mark a fundamental re-orientation of financial supervision at an EU level. To date, the Europe has on the harmonisation of regulatory standards and the fostering of bilateral working relationships between national regulators. Under the new proposals the EU will assume a far greater direct role in the supervision of firms and the setting of regulatory standards.

Several aspects of the proposals are worthy of note;

· The power of the supervisory authorities to develop rules and standards that will be binding on national supervisory authorities,

· The power of the supervisory authorities to intervene, in exceptional circumstances, in the supervision of individual firms, and

· The role of the supervisory authorities in resolving disputes between national supervisors in a cross-border context.

These specific aspects of the proposals represent a key shift in the way that the single market will operate. The impact of these proposals on the IFSC will depend, in large part, on how Ireland engages with these new structures.

Accordingly, while we welcome the Commission’s proposals we are of the view that they create a real need for Ireland to significantly enhance the scale and effectiveness of our engagement with the EU on questions of financial supervision.

We readily acknowledge the considerable work that is already done by the Financial Regulator and the Department of Finance in this area. In many areas the officials that represent Ireland in these discussions are rightly regarded as global experts.

However, it is likely that in light of the extensive work plans that have been developed by the three level three committees for the coming year, and the anticipated package of legislative proposals from the new Commission, that additional resources and expertise will be required to ensure that the interests of Ireland, and our international financial services sector, are fully protected.

This is not entirely the responsibility of the public sector; it is also something that the industry in Ireland will have to give some thought to.

I would also take this opportunity to point out one of the key risks that are inherent in the current proposals. For obvious and understandable reasons the proposals are focussed very firmly on the risks presented by the banking sector to financial stability. 

The composition of the Systemic Risk Council, for example, will be primarily made up of Central Bankers. There are some concerns that this may result in the extension of regulatory standards from banking into insurance, asset management, or funds without recognising the different prudential and or systemic risks presented by these sectors.
This is clearly something that will require on-going engagement from stakeholders across Europe.
Clearly, the establishment of independent bodies requires the creation of suitable mechanisms to ensure that they remain accountable and transparent in their functions. We note in particular that the Commission will continue to play an important role in determining questions of policy. 

However, many of the decision that have the largest cumulative impact on the financial services sector are of a more routine nature, and in this regard the role of the stakeholder panels that are provided for in the draft Directive is particularly important.

We fully support the existence of these panels in that they will provide a useful mechanism to ensure the transparency and accountability of the Authorities. However, it is worth noting that there is no guarantee that there will be any representation from Ireland on any of the panels. 
The representatives will be drawn from employee, industry and business groups at a European level. We do note, though, the obligation on the Board of Supervisors to ensure an appropriate geographical balance of stakeholders across Europe. 
I would like to conclude by reiterating our support for these proposals, and our belief that a robust and credible regulatory system is essential for financial services throughout Europe. These proposals have the potential to provide the foundation for the future growth and development of the sector and as such enjoy our full support.
I would like to thank the Committee for your interest in these proposals, and I’m happy to answer any questions you may have.
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Appendix 4.1 – Correspondence from the Irish Congress of Trade Unions (ICTU) 

To Each Member of the Oireachtas Committee on EU Scrutiny

Dear Deputy

I am contacting you in relation your consideration at today’s Oireachtas Committee meeting on the EU plans for a New Financial Supervisory Regime. The de Larosière Group's mandate primarily covered the issues of how to organize the supervision of financial institutions and markets in the EU; how to strengthen European cooperation on financial stability oversight, early warning and crisis mechanisms; and how EU supervisors should cooperate globally. With the agreement of the President, the Group has also analysed and brought forward recommendations on regulation of financial markets.
The Irish Congress of Trade Unions was not invited to give evidence today however we would like to bring our initial comments to your attention. 
The Reports proposals for financial reform constitute first positive steps in the right direction however their policy falls short of providing a comprehensive and satisfactory answer to the fundamental flaws of financial capitalism and global macro-economic imbalances. The greatest risk in the legislative process ahead is that merely small and incremental changes to the regulatory regime would return Europe and the world to business as usual – until the next major financial crisis hits. The financial sector must bear a substantial share of the costs it has caused. Europe’s failure to address the financial crisis with sufficient energy could ultimately lead to its political failure. This must be avoided. Trade unions in Europe will not accept a superficial repair of the financial system which is being paid for by job losses, massive unemployment and higher taxes on labour. A fundamental overhaul of the current financial system is needed.
From the ICTU perspective, the provision of finance is a global public good and has many features of a service of general interest. Responsible financial governance needs active government and a reversal of the “quiet coup” (Simon Johnson, former IMF chief economist) through which finance has accrued too much economic and political power. Workers expect government to put in place the regulatory architecture that provides for a banking system that delivers stable financing for the real economy and enhances sustainable growth. This means that the Oireachatas must take their role back from the self-referential elitist networks of financial institutions who over the past 20 years have successfully imposed their unsafe agenda of ‘look the other way regulation’.
A robust system of corporate governance at Member State and EU Level which is integrated with improved regulation of the financial sector and financial markets must be supported by robust regulation of financial markets must therefore cover interalia:
1. sufficient enforcement powers of supervisory authorities

2. regulation of hedge funds and private equity groups,

3. regulation of rating agencies,

4. abolition of tax and regulatory shelters and havens, 

5. taxation of financial transactions, at least at European level, 

6. sufficient capital reserves requirements and standards,

7. remuneration and bonuses schemes which reflect long term and sustainable development, 

8. protection of working families against predatory lending and miss-selling of risky financial instruments,

9. democratisation of finance through high standards of social dialogue and the involvement of civil society, including trade unions at all levels. 
Re-regulating finance will not be enough to restore sustainable growth, fairness and social justice. Those who are responsible for the crisis through irresponsible collective and individual behaviour must be made to bear their  part of the burden that our society is being made to carry  into the future. Congress is calling for the  application of the ‘polluter pays’ principle to financial markets through means of a Financial Transaction Tax (FTT) also known as a TOBIN Tax at national and EU level (and beyond). 
A carefully designed tax on financial transactions would make these more expensive and would thereby dampen those transactions and contribute to a stabilisation of the prices of shares, commodities and exchange rates. Speculative trading would be the hardest hit, with short-term investors paying higher taxes due to their higher transaction frequency, without penalising sensible real economy related transactions. At the same time, significant tax revenue could be generated, which could be used to support social policy in the aftermath of the crisis.
Taxes on financial transactions in individual European countries are not a novelty in fact they are already in place in a number of countries. Several important players have openly backed it, including the French, German and Brazilian governments; and several parliaments, like Belgium's, have passed legislation to facilitate its implementation. Importantly, Adair Turner, chairman of Britain's Financial Services Authority, the regulator of the City of London – the world's largest foreign exchange market – has openly backed such a tax, as has the FSA chief executive, Hector Sants. Particularly significant is the fact that Gordon Brown clearly supported a global financial transactions tax as a valid option in the lead-up to the recent G20 meeting. 

In July 2005 former Austrian chancellor Wolfgang Schüssel called for a European Union Tobin tax to base the communities' financial structure on more stable and independent grounds. In September 2009, French president Nicolas Sarkozy brought up the issue once again, suggesting it be adopted by the G20. Calculations by the Austrian government, which is keen on a transaction tax, showed that even if the number of deals fell by up to 65% as the fee dissuaded people from unnecessary trades, it could still raise $700bn (£420bn) a year.

The  head of the International Monetary Fund has said he will look again at the possibility of introducing a tax on all financial transactions. Dominique Strauss-Kahn recently  told the Confederation of British Industry  that the measure should be considered.  In a speech given on 30th November 2009, the IMF’s deputy managing director, John Lipsky, gave a clear indication that the IMF was open to the idea of a so-called Tobin tax — a small tax on foreign exchange transactions. Their comments are viewed as a change on earlier remarks which suggested the IMF chief believed a tax on all transaction was unworkable.

 Likewise harmonised taxes at European level: Value Added Tax or taxes on savings, are examples of effectively introduced regulations at the European level. A Europe-wide tax on financial transactions would be applicable to all traders and not to countries and as such independent of the location of prominent financial centres. 

Credit Rating Agencies (CRAs) contributed significantly to the current problems in the financial markets. They clearly underestimated the risk that the issuers of complex financial instruments might not repay their debts, they did not assess properly or at least publicly acknowledge the risks and this can be attributed largely to a conflict of interest. The main CRAs are US-based private profit companies with no public accountability or general welfare considerations. Their revenues come from the very financial institutions seeking to sell their structured products, many of which were quickly revealed to be ‘toxic’. As market conditions were worsening, CRAs failed to reflect this promptly in their ratings. As a result, credit was granted even if it would not be justified by economic fundamentals, adding pressure to the financial bubble. 
Based on a Commission proposal for a regulation (November 2008), the European Parliament and the Council agreed on a proposal on 23 April 2009. It sets up an obligation for all CRAs operating in the EU to register and comply with a set of rules. The approved provisions aim at enhancing transparency, independence and good governance of credit rating agencies, thus improving the quality and reliability of credit ratings and consumer’s trust. The main objectives of the regulation are:
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 to ensure that credit rating agencies avoid conflicts of interest, CRAs may not provide advisory services. Long lasting relationships with the same rated entities may compromise independence of those analysts in charge of approving credit ratings. Therefore, the regulation proposes that those analysts and persons approving credit ratings should be subject to a rotation mechanism; 
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 to increase transparency by setting disclosure obligations on the models, methodologies and key assumptions on which CRAs base their ratings;
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 to ensure an efficient registration and supervision framework at EU level through a strengthened Committee of European Securities Regulators, i.e. the future European Securities and Markets Authority (ESMA);
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 to improve the quality of the methodologies and the quality of ratings.
Enhancing independence and transparency of credit rating agencies is a positive step forward; however registration should not be left solely to national authorities. The ICTU believes that stronger rules are needed to replace ‘Chinese Wall’ regulation to ensure the clear separation of consulting from rating. Transparent rating of assets and liabilities is a public good in open and transparent markets. Going further than the adopted regulation, the ICTU strongly advocates the EU to set up a public and independent, European non-profit organisation CRA, funded by the European budget under the supervision of a single European regulator. An advisory or supervisory board to this should include members from the EP, ETUC, BE and civil society organisations. Existing private CRAs should be held liable for the economic damage they are responsible for.
There is a need to include representatives of the public interest and Congress strongly welcomes the proposals to establish stakeholder groups for EBA, EIOPA and ESMA. Employee representatives are specifically mentioned to take part in these, next to consumers and other groups of stakeholders. Stakeholder groups will be given consultative rights on matters relating to technical standards in Community law (art. 7) and guidelines and recommendations to national supervisory authorities or financial institutions (art. 8). These legal provisions mark a positive step compared to the Communication of May and constitute progress towards more transparency in a formerly closed community of supervisors.
However, more needs to be done to achieve real workers’ participation in systemically important areas of finance. The central role of employees in the finance sector for the reform of the finance sector should be more seriously taken into account. The ICTU  supports the suggestion of UNI Europa Finance that the top-down approach should be complemented by a bottom-up approach that puts the factor “employees” into equation of financial regulation, supervision and risk management. Supervision and control must not solely be left to the closed community of elitist financial networks and  economic ‘experts’ . Those affected groups who bear the economic and social risks of the crisis with no responsibility for it whatsoever – workers’ trade unions and civil society groups must be involved. 
Congress would welcome the opportunity to give evidence to the Committee and you have any questions on our perspective please contact, Esther Lynch, Legislation and Social Affairs Officer on  087 2222401 or else Michael Halpenny, Congress representative to the Company Law Reform Group 087 2857687.  Finally I attach for your information a copy of the European Trade Union Confederation (ETUC) position.

Yours sincerely
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David Begg
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Background information


Irish securities market


International securities business in Ireland


Why is the European Securities and Markets Authority (ESMA) important for Ireland?


Objectives


Tasks


Concerns


Implications


What does Ireland need to do?





Irish Securities Market 





Markets			3 (Main, IEX, GEM)


Instruments:				          


Cash equities			63		


Funds				7,900		


Bonds 				24,000		


Irish Government bonds	14	


Traded ETFs			14		





Market Activity ytd 2009


New listings			3,000 	(2008:4,900)


Money raised - Equities 	€1.9bn 	(2008:€555m)


Money raised - Govt Bonds	€11.1bn (2008:€10.9bn)





		Enterprise Support


		International FS/IFSC


		Employment


		Significant growth opportunities/leverage





ESMA Objectives





Improve the functioning of the internal market


High, effective and consistent regulation and supervision


Protect depositors, investors, policyholders


Ensure the integrity, efficiency and orderly functioning of the financial markets


Safeguard the stability of the financial system


Strengthen international supervisory co-operation





ESMA Tasks





Draft technical standards


Contribute to consistent application


Facilitate intra-jurisdiction delegation of tasks


Cooperation with the ESRB


Peer review analysis


Monitor and assess market developments





ESMA Implications





Positives


Overarching EU supervisory framework


Separate/focused securities supervision


More cohesive approach 


Identification & management of system-wide risks


Clearer/more timely enforcement


Concerns


Reduction in domestic autonomy/control


Risk of de-prioritising niche international activities








Preparing for ESMA - Priorities for Ireland





Diminution of Ireland’s supervisory autonomy, so..





Require national focus to influence and inform ESMA agenda to protect Ireland’s interests 			








Clear regulatory and supervisory structure, objectives, appropriate resourcing and expertise








Formalised, coordinated and timely national consultation on ESMA initiatives
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Alignment with global standard setters 


Appropriate balance between local and EU mandate


National agendas need to be kept in check


Structures and process must operate efficiently


Timescale ambitious








Reflections
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Right to supervise Credit Rating Agencies welcomed


Will  protect investors and ensure the integrity, efficiency and orderly functioning of financial markets


Powers of ESMA to establish Central Clearing Counter Parties (CCPs) expected


Focus on capacity of ESMA to speedily develop fully-fledged, adequately resourced enforcement programmes for financial markets participants





European Securities and Markets Authority (ESMA)
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EU Commission may review but do not consider it suitable to amend technical standards proposed by European supervisory authorities


Single Rule Book – greater legal certainty


Enhanced role for colleges of supervisors


Enhanced authority role, e.g. binding technical standards, requires enhanced skills / experience





European Banking Authority (EBA)
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Integration of financial functions with broader macro economy


Early risk warning system positive


Important to separate from the fiscal responsibilities of Member States


Practicalities of broad membership of ESRB Board





European Systemic Risk Board (ESRB)
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Strengthen linkage between macro and micro elements


Enhance supervisory co-ordination


Apply consistent approach across


	colleges of supervisors





   ………restoring stability, more robust framework





Key Objectives





Information on micro-prudential developments





Early risk warning

















National Securities Supervisors





National Insurance Supervisors





National Banking Supervisors





European Securities & Markets Authority (ESMA)





European Insurance Authority


(EIA)





European Banking Authority (EBA)





European System of Financial Supervisors (ESFS)
























































European Commission














Chairs of


EBA, EIA & ESMA








Members of ECB/ESCB General Council (with alternates where necessary)





European Systemic Risk Board (ESRB)


[Chaired by President ECB]
































Process is evolutionary





Systemic view of industry





Focus on harmonisation and co-operation





Co-ordinated approach of benefit to all cross-border banks operating in Ireland





Enhanced colleges of supervisors across EU, and beyond








High Level EU Supervisory Structure





Irish Mortgage Council





Federation of International Banks in Ireland





Domestic and International Institutions





75+ members





Leading industry voice











Structure of Irish Banking Federation
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�	These are the Committee of European Banking Supervisors (CEBS), the Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS) and the Committee of European Securities Regulators (CESR).


� Article 5 TEU: ‘Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at the central level or at regional and local level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union level’.


� Deputy Michael Kitt replaced Deputy Chris Andrews on 10 July 2009


� Deputy Noel O’Flynn replaced Deputy Michael McGrath on 13 March 2008


� There is a currently a vacancy on the Joint Committee following election of Senator Alan Kelly as MEP on 8 June 2009
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